DOCKET FIL.E COPY ORIGINAL

BEFORE THE

Federal Communications Commission’-"
WASHINGTON, D.C.

In the Matter of

| mpl enentation of Section 255 of

t he Tel ecommuni cations Act of 1996 W' Docket No. 96-198

Access to Tel econmuni cations Services,)
Tel ecommuni cati ons Equi pnent, and )
Custoner Prem ses Equi pnent by )
Persons Wth Disabilities

COMMENTS OF
THE CELLULAR TELECOMMUNICATIONS INDUSTRY ASSOCIATION

~ Mchael F. Al tschul
Vice President, General Counsel

Randal | S. Col eman
Vice President for
Regul atory Policy and Law

Andrea D. WIIlians
Assi stant General Counsel

CELLULAR TELECOMMUNICATIONS
INDUSTRY ASSOCIATION

1250 Connecticut Avenue, N W
Suite 200

Washi ngton, D.C. 20036

(202) 785-0081

Its Attorneys
June 30, 1998 O
Mo, of Copies rec'd <J -

Lt AECDE

PRI




TABLE OF CONTENTS

[ NTRODUCTI ON AND SUMMARY. . . ... e 1

THE COMM SSI ON SHOULD DEFI NE CARRI ER AND
MANUFACTURER OBLI GATI ONS UNDER SECTI ONS 255

AND 251(a)(2) |N WAYS WH CH DO NOT | MPAI R

FLEXIBI LI TY OR | MPOSE UNDUE OCSTS................ 3

A The Concept O Readi B}/ Achi evabl e Must
I nclude An Anal ysis A Conplex Set O
Factors Including Feasibility, Cost And

Practicality........... ... .. .. 5
1 Both Technical And Legal Infeasibility
Can Inhibit Access..................... 6

2. Expenses Such As Direct Costs,
Qpportunity Costs And Conpliance Costs
Must Be Factored In A Readily Achievable
Anal ysSiS. .. ... 7

3. Practical Considerations Such As Market
| ssues And Cost Recovery Can Limt

ACCESS. . o 8
4, Section 255 nligations Should Be
Enforced Prospectively................. 9

B. Section 251(a) (2) Inposes Upon Carriers
Net work bl igations Wich Are Prospective In

Nat Ul . . . 10
C Enhanced Services Are Not Wthin the

Purview O Section 255..................... 11
D. To Preserve A Manufacturer's Flexibility

To Devel op Innovative Technol ogies, Section
255 oligations Should Not Attach To Every
Product. ... ... ... . ... 12

ANY COWPLAI NT RESOLUTI ON PROCESS THE
COW SSI ON° ADOPTS MUST BE EFFECTI VE, EFFI C ENT
AND ACCOUNT PROPERLY FOR THE COWPETI TI VE NATURE

OF THE CVRS MARKET. .. ..... .0t 13
A Section 255 Confers No Private Rights O
ACEION. . .ttt e 14
B. The Commi ssion Shoul d | npose Reasonabl e
Standi ng Requirenments For Those Alleging
A Violation O Section 255................. 15

C The Comm ssion Should |npose A Reasonabl e
Statute of Limtation On Conplaints Filed,
As Wll As QO her Principles of Finality....17



D. The Five Day Fast Track Process Is
| mpracti cal

................................ 19
E. G ven The Conpetitive Nature OF CMRS, The
Conmmi ssion Must Adopt Measures Wich

Preserve Confidential Business
Information........... ... ... 25
[V, CONCLUSTION. . ..ottt e e e e e s s 26



BEFORE THE

Federa Communications Commission
WASHINGTON, D.C.

In the Matter of

| mpl enentation of Section 255 of

t he Tel ecommuni cations Act of 1996 W Docket No. 96-198

Access to Tel ecommuni cations Services,)
Tel econmuni cations Equi pnent, and )
Custoner Prem ses Equi pnent by )
Persons Wth Disabilities

COMMENTS OF
THE CELLULAR TELECOMMUNICATIONS INDUSTRY ASSOCIATION

The Cellular Tel ecommunications Industry Association

(ncTIA")® hereby subnits its Comments in the above-captioned

proceeding.2

I. INTRODUCTION AND SUMMARY
Section 255, which is designed to pernit access by persons
wth disabilities to telecomunications services and equi pnent,

reflects the core principle of telecommunications conmmon

CTIA is the international organization of the wreless
communi cations industry for both wireless carriers and
manufacturers. Menbership in the association covers all
Conmercial Mbile Radio Service ("CMRS") providers and
manuf acturers, including 48 of the 50 largest cellular and
broadband personal conmmuni cations service ("pCs") providers.
CTI A represents nore broadband PCS carriers and nore
cellular carriers than any other trade association,

| mpl enent ati on of Section 255 of the Tel econmuni cations Act
of 1996: Access to Tel econmuni cations Services,

Tel econmuni cations Equi pnent, and Custoner Prem ses
Equipment by Persons with Disabilities, W' Docket No. 96-
198, Notice of Proposed Rulemaking, FCC 98-55, (rel. Apr.
20, 1998) ("Notice").

47 U. S.C. § 255.




carriage. It essentially expounds upon the duty to serve all
customers on a reasonabl e and nondi scrim natory basis. © The
record denmonstrates that CVRS carriers and nanufacturers remain
committed to serve everyone, including the 54 mllion consumers
with disabilities.

This proceeding presents a unique juxtaposition of economc
and regul atory safety issues, issues that are normally distinct,
conpeting notions. By enploying a "readily achievable" access
standard,” Congress linited the access obligations of Section 255
to matters that can be secured cost effectively. Balancing these
social and econonic considerations consistent with Congressiona
intent presents a special challenge for the Comm ssion as it
proposes rules governing Section 255 which effectively permt
access w thout undue expense.

In light of Congress' adnonitions, the Conm ssion nust
ensure at the outset that its Section 255 regul ations: (1) grant
CVRS carriers and manufacturers significant latitude in conplying
with their Section 255 duties; (2) sufficiently account for the
dynam c, conpetitive nature of CMRS services; and (3) inpose no
undue costs upon all affected parties, including carriers,

manuf acturers and consumers. These principles should be applied

See 47 U.s.C. § § 201, 202. Section 255 advances inportant
social goals. It is not as sweeping as the Anericans Wth
Disabilities Act ("ADA") primarily because there is no

obligation to retrofit existing telecomunications equipment
and services.

This obligation is fluid; i.e., Section 255 contenplates the
use of flexible, alternative approaches to securing
accessibility and the enploynent of ongoing cost-benefit
assessments 1 n the devel opment of conpliance standards.



when the Comm ssion defines relevant carrier and manufacturer
. . . 6
obligations under Sections 255 and 251(a)(2) @s well as when the
Comm ssi on adopts enforcement and conpl aint mechani sns.
[, THE COMMISSION SHOULD DEFINE CARRIER AND MANUFACTURER

OBLIGATIONS UNDER SECTIONS 255 AND 251(a) (2) IN WAYS WHICH
DO NOT IMPAIR FLEXIBILITY OR IMPOSE UNDUE COSTS.

Section 255 represents a flexible approach to the inportant
i ssue of access to telecomunications by persons wth
disabilities. Congress, in inmposing upon telecomunications

carriers and manufacturers an access obligation that is "readily

7

achievable, "’ refrained from nicro-managing. This reflects a

reasonabl e, cautious, and result-oriented approach, as opposed to
specifying rigid, overly prescriptive rules. Gven the dynamc
nature of telecommunications, the Conm ssion, in establishing
regul ations governing access to telecomunications services and

equipment, is well advised in following Congress' lead. ° |ndeed,

6 47 U.S.C. § 251(a) (2).

7 "Readi |y achievable" was a new term of art devel oped

specifically for the ADA. It had neither been defined nor
applied in previous Federal statutes. As applied to the
ADA, the phrase was designed to "capture the concept of
'sinple, relatively cheap barrier renoval' such as the
ranping of a single step." Karen E. Field, _

j | iliti "Readil ' " _Reaui renment For

' - A proposal For The Allocation O

Responsibility Between Landl ord And Tenant, 15 Cardozo L.
Rev. 569, 578-579, n. 46 (1993).

See Cass R Sunstein,

the Cost Benefit State, Stan. L. Rev, 247, 268 (1996)
(contending that Congress can "reduce costs by focusing
| egislative attention on ends rather than on neans of
achieving those ends. For this reason, 'perfornmance
standards' are generally better than 'design standards.' . .
[Aldministrators should, to the extent feasible, rely on
market forces in selecting those neans. . . . [Qovernnent
shoul d not command a particular nethod of conpliance.")




it is critical to achieving the goals of Section 255 that the
Commi ssion avoid becoming mred in mnutiae.

A less rigid approach to inplenmenting Section 255 will
mnimze the regulatory burdens on all concerned parties and will
make it nore likely that access will better follow the rapidly
changi ng pace of the tel ecommunications industry. Congress’
determnation that telecomunications equi pment and services be
accessible to persons with disabilities where readily achievable,
does not necessarily require that the Conm ssion establish
accessibility standards. There are various ways in which the
Conmmi ssion can pronote the objectives set out in Section 255,
In the end, the Conm ssion should be guided by the fact that
while inmproving accessibility for persons with disabilities:

creates a potential role for governnent action . . . this

action nust be well conceived. A clearly msguided and
undul y burdensome regulation certainly would not be in
society's best interest even if it were intended to address

a legitimate social problem As in other policy contexts

the task is to structure regulatory efforts to promote
society's welfare as effectively as possible.

? In his study of the legislative and adm nistrative process,
Prof essor Sunstein concludes that nore can be achieved if
"[glovernment [were to] favor flexible, market-based
incentives rather than rigid conmmands."” Id. at 260. He
reasons that a system which requires conpanies to disclose
information, in this case information concerning their
accessi bl e products and services, could spur voluntary
action on the part of carriers and manufacturers to satisfy
public demand. 1d. at 261, 301. CTIA believes, assumng
the collection requirenments inpose only mninmal burdens,
that this may represent a nore narket-oriented approach to
Section 255 regulation. The Architectural and
Transportation Barriers Conpliance Board ("Access Board")
has al ready announced its intention to conpile a simlar
market nonitoring report. See Tel econmuni cations Act
Accessibility Q@iidelines, 63 Fed. Reg. 5608, 5610 (1998)
("Access Board Order").

1 W Kip Viscusi, Requlating the Requlators, 63 U Chi. L
Rev. 1423 (' 1996)




A. The Concept O Readily Achievabl e Mist Include An
Anal ysis 0f A Complex Set Of Factors Including
Feasibility, Cost And Practicality.

The hallmark of the U S. Departnent of Justice's ("DOJ")
interpretation of the "readily achievable" standard is
flexibility. For this reason, the readily achievable standard
| acks specific nunerical guidance. Specifically, DQJ:

declined to establish in the final rule any kind of

nurmerical fornula for determning whether an action is
readily achievable. It would be difficult to devise a

specific ceiling on conpliance costs that would take

into account the vast diversity of enterprises covered

b% the ADA's public accommodations requirenents and

the econonic situation that any particular entity

would find itself in at any monent. The final rdule,

therefore, inplenents the £l fible case-by-case

approach chosen by Congress.

Whet her or not any particular "measure[ ] is readily achievable
Is to be determned on a case-by-case basis in light of the
particular circunstances presented and the factors listed in the
definition of readily achievable."'? The Conmission's
interpretation of the "readily achievable" standard should retain
these characteristics.

CTI A agrees that an assessnment whether access is "readily
achi evabl e" involves determnations regarding (1) feasibility,
(2) expense and (3) practicality.> In essence, by enpl oyi ng "a
‘readily achievable' standard, Congress ensured that a business'

obligation to renove barriers would reflect its ability to do

' 28 CF.R § 36.104, app. B at 617.
2 28 CF.R § 36.304, app. B at 637.
13

Notice at ¢ 100



14

S0. " These concepts are sufficiently flexible to ensure

reasonabl e outcones that do not stray beyond a carrier's or
manufacturer's abilities.

The Section 255 standard necessarily conprehends a cost-

benefit assessment.'> Gven the nature of this standard, the

Conm ssion should enploy the least restrictive neans available in

) ) 16
addressi ng access issues.

Moreover, the Comm ssion should be
cogni zant that access determnations wll vary based upon the
ci rcunstances present, including whether the underlying
technol ogy i s wireline or wireless. Therefore, one size fits all
regulation is inherently inappropriate.
1. Both Technical And Legal Infeasibility Can Inhibit
Access.
A key determnant in a "readily achievable" analysis is

whet her access is technically feasible. Sinply stated, the |aws

of physics may limt accessibility.”’ To illustrate, it is

He Pinnock v. Int'l House of Pancakes Franchi see, 844 F. Supp.

574, 588 (S.D. Ca. 1993) (interpreting "readily achievable"
standard under Title Il of the ADA).

e This is due in large to Congress' adoption of a standard

which dictates that econom c regul ations should not be
overl ooked or thrust into a subordinate position
16

Cf. dncinnati Bell Tel ephone Co. v. FCC, 69 F.3d4 752, 761
(6th Gr. 1995).

v Congress has recogni zed as nmuch in its hearing aid

conpatibility legislation. Specifically, it found that
"background anbi ent noi ses and magnetic fields associated
with nobile comunications often interfere with the

i nductive transm ssion between the hearing aid and the

t el ephone handset, thus making conpatibility inpossible."
H R Rep. No. 674, 100th Cong., 2d Sess. 9, 13 (1988); see
generally CTIA Comments in RW8658, at 6-7 (filed Jul. 17
1995). Regarding the hearing aid interference issue, both
the hearing aid (receiver) and the digital nobile phone



i mpossi ble now to design a nobile phone which permts
accessibility by all persons with disabilities because of the
prohibitive size and expense of such an instrunent. The smaller
size of nobile handsets as well as limted battery life may also
affect technical feasibility, and should also be accounted for in
a "readily achievable" analysis. Mreover, legal inpedinents

such as bundling restrictions for wireline services may create

infeasibility. &

2. Expenses Such AsDirect Costs, Qpportunity Costs
And Conpliance Costs Miust Be Factored In A Readily
Achi evabl e Anal ysi s.

Gven that the statutory nmeaning of the "readily achievable"
standard is "easily acconplishable and able to be carried out
without nuch difficulty or expense, "' cost issues are an
integral part of the analysis. Appropriate expenses include the
rel evant costs to provide access such as research and
devel opnment, production, marketing, and custonmer support, and
opportunity costs incurred in forgoing other activities. *°

Qher legitimate costs that should be included, but which

are not nentioned in the Notice, are conpliance costs associ ated

(transmtter) create interference. Even when the hearing
aid is shielded, interference cannot be totally eradicated.
See Access Board Order at 5622 ("[i]lnterference |evels are a
conpl ex issue. . . [i]lnterference i S a function of both the
hearing aid and [the wirel ess] tel ephone")
18 O course, feasibility cannot be equated with accessibility.
Qther factors such as expense or practicality may inhibit an
otherwi se technically feasible access solution

19 42 U.S.C §12181(9).

20 Notice at 9§ 103.



with meeting Conmission regulations. -~ The Commission's rules do
not exist in a vacuum There are quantifiable costs associated
with followi ng Conmission procedures. Necessarily, the nore
intricate or burdensome these regulations, the higher the

associ ated costs of conpliance. -~ Any procedures the Conmission
adopts in inplementing Section 255 nust be cost effective and not

unduly burdensone, or they run the risk of defeating the "readily
achi evabl e" st andard.

3. Practical Considerations Such As Market |ssues And
Cost Recovery Can Limt Access.

As part of the "readily achievable" analysis, the Comm ssion

must determ ne whether it is reasonable and logical for a

21 Both the Conm ssion and the Access Board recogni ze that the
deci si onmaki ng process associated with making a "readily

achi evabl e* anal ysis generates costs which nust be included.
Notice at n. 301 ("this deci si onmaki ng process [determ ning
which features to include or to omt in a product] carries
its own costs, Wwhich can thus further limt what
accessibility features are readily achievable"); Access
Board Order at 5618 (costs of naklng a readily achievable
determnation "are explicitly included in deciding whether
an action is readily achievable). Logically, if the

Comm ssion's process inposes additional conpliance
obligations, the associated costs are also relevant. To
illustrate, if the Commssion's rule obligates carriers and
manufacturers to docunent their consideration of access

I ssues regarding every telecommunications service and
product offered, such conpliance costs nmust be included in a
“readily achi evabl e" anal ysis.

22 Moreover, carriers are assessed regulatory fees based op t he
costs the Conmission incurs in regulating them Logically,
the nore conplex a regulatory schene, the higher the
regul atory costs. If the Conmission were to raise the
regulatory fees as a result of the increased costs it incurs
in inplenenting Section 255, then this increase should be
factored in the "readily achievable" assessnent.



t el ecommuni cations carrier or nmanufacturer to provide access.
Both market issues and cost recovery should be considered.

The Conm ssion cannot require a telecommunications carrier
or manufacturer to provide access to every product or every
service if the resulting product or service is not marketable.

For exanple, the Conmm ssion cannot require that all nobile phones
have one inch square (or larger) keys on their key pads.

Moreover, the wireless industry is conpetitive, and the
Comm ssion's rules should explicitly account for this, especially
in its consideration of cost recovery. Generally, if a carrier
or manufacturer cannot recover the costs associated wth
providing accessibility, this renders access not readily
achievable. This issue is potentially nore serious for the
conpetitive CVRS industry because conpetition will affect a
provider's or manufacturer's ability to pass through costs.

4, Section 255 (bligations Should Be Enforced
Prospectivel y.
Consi stent with Congressional intent,”® and the Access

Board's view regarding tel econmunications equipment,?* all

23 Not w t hst andi ng the Comm ssion's observation that Section

255 of the Teleconmunications Act of 1996 was effective in
February, 1996, Notice at § 9 8 and 175, Congress

contenpl ated regulatory inplenentation and enforcenent of
Section 255. This renders Section 255 not self-executing
See 47 U.S.C. § 255(e),(£2 (requiring the Access Board to
devel op inplenmenting guidelines for equiprment and the

Comm ssion to enforce conplaints); 47 U.S.C. § 251(a) (2)
(tel ecommuni cations carrier duty nust conply with guidelines
and standards established by Section 255). See also S
Conf. Rep. No. 104-230, 104th Cong., 2d Sess., at 53 (1996)
("Senate Report*) (Commttee intends that both

t el ecommuni cations nanufacturer and carrier obligations
shoul d "apply prospectively" and arise "after the date for
promul gation of regulations by the Commission");



obligations under Section 255 should be considered prospective in
nature. In other words, the duties contenplated should not arise
until the Comm ssion has articul ated guidelines inplenmenting
Section 255. Gven (1) that the Conm ssion has chosen to provide
gui dance and is planning to adopt specific enforcenent

mechani sns, and (2) the conplex nature of the readily achievable
standard, this is a reasonabl e outcomne.

Prospective enforcenent neans that there should be no
obligations to retrofit existing equipment. This also neans that
the majority of accessibility issues nust be dealt with in the
begi nning of the design phase. Mreover, the Conmssion's rules
should include a transition period to permt carriers and

manufacturers to cone into conpliance with the Comm ssion's
regul ati ons.

B. Secpion_ZSl(S&_(Z) | mposes Upon Carriers Network
(bl i gations ich Are Prospective In Nature.

Section 251(a) (2) provides that once the Conm ssion has

defined certain duties, those obligations adhere to the network.

| . ‘ the pa | ent | fi : I
Compensation Provisions of the Tel econmunications Act of
1996, CC Docket No. 96-128, Notice of Proposed Rul emakin
11 FCC Rcd. 6716, at n. 128 (1996) (The inplenmentation o
Section 255 wi|ll be addressed in a separate [Section 2551
proceedi ng. ") (enphasi s added).
24 See Access Board Order at 5612 ("the Senate report clearly
says that the Board's guidelines should be 'prospective in
nature,' intended to apply to future products. In addition,
the statute applies to equi pment designed, devel oped and
fabricated which the Board interprets to mean that the Act
applies to equipnent for which all three events occurred
after enactnent of the Act. There is no requirement to
retrofit existing equipment."); see also Notice at § 119

10



This means that as networks evolve and new services are offered
they should neet the Section 255 obligations.

Moreover, the duty created by Section 251(a) (2) should be
enforced prospectively, specifically as of the date the
Conmmi ssion-articul ated guidelines under Section 255 becone
official. As with Section 255, Section 251(a)(2) is not self-
executi ng. It is clear fromthe |anguage that the duty "not to
install network features, functions, or capabilities that do not
conply with the guidelines and standards established pursuant to
section 255 or 256"%° should be enforced on a going-forward
basis. That is, the obligation arises once the Conmi ssion has
adopted inplementing guidelines. Wen Congress intends for such
network obligations to be applied retroactively, such as wth
CALEA, it has allocated noneys to carriers to conpensate them for
costs associated with nodifying their existing networks. -° In
this case, there is no simlar expression of intent.

C. Enhanced Services Are Not Wthin the Purview O Section
255,

The Conmi ssion should, consistent with precedent®’ and the

28

Access Board's concl usion, refrain from interpreting Section

255 to include enhanced and information services. As a matter of

law, the |anguage of Section 255 is clearly limted to

25 47 U.S.C § 251(a) (2).
26 47 U.S.C. § 1008(a).
27 gee Notice at 9§ 36.

28

Access Board Order at 5612 (information services are not
covered by these guidelines).

11



t el econmuni cati ons servi ces, and does not include enhanced and

i nformati on servi ces. Not wi t hstandi ng the Comm ssion's

predilections, the plain |anguage of the statute controls in this

case, ¢° and operates as a bar to the inclusion of information

servi ces.

Absent Congressional mandate, and as a matter of policy, a
| ess expansive determnation at the outset best neets Section 255
objectives to afford carriers flexibility and to account for

costs and other legitimate factors. An overly expansive

determnation of the services covered by Section 255 inposes
unneeded costs which can inpair readily achievable solutions.
D. To Preserve A Manufacturer's Flexibility To DeveI%P
| nnovative Technol ogies, Section 255 ol i gations Shoul d
Not Attach To Every Product.
As noted above, issues of feasibility, expense and
practicality are necessary tO0 determine whether accessibility is

attainable. *° The Tel ecomunications Access Advisory Committee

("TAAC") recogni zes that "'it may not be readily achievable to
make every type of product accessible for every type of
disability using present technology.'"'' Moreover, the Access

Board has specifically acknow edged:

that it may not be readily achievable to make evehg
product accessible or conpatible. Depending on t

design, technology, or several other factors, it may
be determned that providing accessibility to all
products in a product line 1s not readily achievable.

29

467 U. S,
837 (1984) ("Chevron").

Notice at § 170.
id. at 9§ 15.

30

31

12



The guidelines do not require accessibility or

conpatibility when that determ nation has been made,

and it is up to the nmanufacturer to make it.
CTIA agrees with these assessnents. Manufacturers need
flexibility in making these determinations, There can be no
expectation that every product will be accessible.

As the Commission is well aware, regarding nobile
t echnol ogy, such a requirement creates prohibitively expensive
and/ or excessively cunbersome equipment. Mreover, access
obligations which attach to every product in a product line wl
stifle innovation and inpair nanufacturers' flexibility to
provi de innovative technology. The inposition of these costs

cannot be justified and shoul d be avoi ded.

[, ANY COVPLAINT RESCLUTI ON PROCESS THE COWM SSI ON ADOPTS MUST

BE EFFECTI VE, EFFI Cl ENT aND ACCOUNT PRCOPERLY FOR THE
COVPETI TI VE NATURE OF THE CVRS MNARKET.

CTI A previously has advocated the adoption of flexible,
voluntary guidelines as best neeting the objectives underlying
Section 255. Gven the CMVRS industry's commtment to serve
consumers with disabilities, and the costs associated wth
governnment regulation, direct intervention should be linmted to
cases of actual failure to serve all consuners.

The Conmi ssion, though, has determined that rules are

33

necessary, and has proposed a relatively conplex new conpl aint

process. Assum ng the Conmm ssion adopts binding rules governing

Section 255, the associated conplaint process nmust be effective,

32 Access Board Order at 5611,

33

Notice at § § 24-25

13



efficient and orderly. The Conm ssion should enforce Section 255
by taking a well-defined and understandabl e approach. It shoul d
permt aggrieved persons, carriers and manufacturers to address
real issues in an efficient, inexpensive manner.

Too casual a conplaint process -- one which is conpletely
open ended, creates unrealistic time frames for resolving
conplaints, and inposes no statute of limtations or reasonable

standing requirenents -- not only fails to give proper credence

to the inportant access issues raised in Section 255 but also

I nposes unnecessary costs and burdens ultimtely borne by all
consuners. I ncl uded anmong these costs is the possible
reputational damage tel ecommunications carriers and manufacturers
may suffer as a result of frivolous conplaints.

Moreover, too anbitious a process helps no one and only
serves to create unfulfilled expectations. An unrealistic access
conpl aint process involves institutional risks to the Conm ssion
that are entirely unnecessary.

A Section 255 Confers No Private Rights O Action

As the Conm ssion correctly notes, the "plain | anguage of
the statute confers exclusive jurisdiction on the Comm ssion and
bars private rights of action."** The pl ain | anguage of the
statute controls. Reliance upon legislative history, nanely the
Conference Report statement that vthe provisions of sections 207

and 208 . . . are available to enforce conpliance with the

34 Id. at § 34 (citing favorably CTIA Reply Comments in W

Docket 96-198, at 6, n.n. 9-10 (filed Nov. 27, 1996)).

14



provi sions of section 255,

cannot be used to defeat Congress'
clear intention under Section 255.°° That is, recourse to a

Federal District Court is expressly prohibited.
On a related note, there should be Iimtations on the award

of consequential damages. >’ The policy considerations underlying

these limtations in comon |aw apply with equal force here.*®

B. The Commi ssion Should Inpose Reasonable Standing
Requi renents For Those Alleging A Violation O Section
255.

Contrary to its proposals,>’ the Commission's conpl aint

process should have somerational limtations on standing to file

a conplaint alleging a violation of Section 255.%° Standing

35

H R Conf. Rep. No. 458, 104th Cong., 2d Sess., at 135
(1996).

** See, e.q., Melcher v. FCC, 134 F.3d 1143, 1153 (0.c. Gir.
1998) (FCC's eligibility restrictions on rural LEC
participation in Local Miltipoint D stribution Service
consistent with plain |anguage of auction statute) (citing
Chevron, 467 U S. at 842-843 (Under the first prong of the
Chevron test, if "'the intent of Congress is clear . . the
court, as well as the agency, nust give effect to the
unanbi guously expressed intent of Congress'")).

37 Notice at § 172 (seeking comment regardi ng when damages

shoul d be awarded, and how they should be cal cul ated).
*®  see CTIA Reply to Oppositions on Petitions for
Reconsideration and Carification filed in CC Docket No. 94-
102, RM 8143, at 4-9 (Apr. 1, 1998? (di scussing conmon | aw
practice of limting carrier liability, including the award
of consequential danages, given the nature of services
provided by a carrier and its duty to serve all custoners)

** Notice at § 148 (Section 255 is silent with respect to

st andi ng) .
* At nost, Section 255 expands the conplaint process to
t el econmuni cations mnmanutacturers. |t should not be

interpreted nore broadly to permt anyone to file a Section
255 conpl aint.

15



should be limted to actual or potential subscribers/custoners
(of either teleconmunications service and/or equipment) who can
allege injury as a result of a violation of Section 255.

By way of anal ogy, both Sections 207 and 208 establish
reasonable limtations on who may file clains. Section 207
requires as a prerequisite to seeking relief an allegation of
damages. Simlarly, Section 208 requires an allegation that a
carrier has either acted or failed to act in contravention of the
Act. In either case, Section 255 defines the rel evant
obligation; if the action conplained of is outside of Section
255's requirements, the conplaint is not viable. Logically, this
requires mnimal standing requirenents.

Moreover, the Conmm ssion should require that conplainants
contact the relevant telecomunications carrier and/or
manufacturer to seek a timely resolution of their access issue(s)
prior to filing a conplaint with the commission.*' @ ven that
Section 255 inposes duties of access directly upon
tel ecomuni cations carriers and manufacturers, the respondents
shoul d have the initial option of resolving any conplaints prior
to conplainants seeking recourse from the Conmi ssion

As a nmatter of fundanental fairness, the Commi ssion's
conpl aint process should give sone consideration to possible
reputational danmage teleconmunications carriers and manufacturers
may suffer. Goodwill is valuable and is largely accrued through

service to the consumng public. The Commission's Section 255

“1 Such action is consistent with the TaaC Report's specific

recommendations (See Notice at 99 15, 128).
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conpl aint process should not lead to reputational damage in a
casual way, nor should it encourage "greenmail."

Gven the nature of the interests involved, and the costs
associated with adjudicating alleged violations, conplainants
should be obligated initially to prove (1) that access has been
denied; (2) that there are no conpatible alternatives readily
available; and (3) that they sought and failed to achieve a
resolution with the relevant carrier or manufacturer. 42
Moreover, at the outset, conplainants should be required
explicitly, if necessary, to waive any right to prevent carriers
from disclosing to the Conmi ssion custonmer proprietary network
information ("cpNI") relating to their access conplaint.

O herwse a carrier may be unable to disclose pertinent
informati on necessary to achieve a resolution. %3

C.  The Conmi ssion Should Inpose A Reasonable Statute of
Limtation On Conplaints Filed, As Well As Qher
Principles of Finality.

44

Under Section 415(b),”" there is a general understanding

that conplaints brought against carriers after two years are

45

stale. Section 415(b) applies in this case to require

42 These pleading requirenents are particularly crucial in any

expedited conplaint process.

*>  This waiver, of course, can be tailored so that disclosure
is limted solely to the Conm ssion and not to the general
publ i c.

47 U.S.C 5 415(b).

*>  Section 415(b) requires, in relevant part, that [a]ll

conpl aints against carriers for the recovery of damages not
based on overcharges shall be filed with the Comm ssion

within two years fromthe tine the cause of action accrues,
and not after. . .v.
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conplainants to observe a two year statute of limtation for
Section 255 clains of damages. As a matter of fundamenta
fairness, this two year limt should be extended to all Section
255 actions against carriers and manufacturers, including
Commi ssion |icense revocations and cease and desist orders under
Section 312.%°
Finality is also crucial to the Section 255 conpl ai nt
process. An open-ended conplaint process, in which conplainants
can nove freely between the infornal and formal conplaint process
i mposes undue costs upon carriers, conplainants and the
Commi ssion.  Wthout finality, it will be hard to define specific
obligations under Section 255 to ensure continued conpliance.
There are substantial costs to open ended litigation. the
Conmmi ssion should therefore inpose limtations on conplaints

consistent with the principles of res judicata to forecl ose
endl ess appeals.  Section 1.718 of the Conmission's rules®’

provides a useful model: Any conplainant who is unsatisfied with

the results in the informal conplaint process has six nmonths to

file a formal conplaint on the sane access issue, or the matter

is deemed closed. Finally, consistent with principles of

adm ni strative convenience, the Conmi ssion should not conduct a

review of conplaints involving the same issues if it has already

determned that access is not readily achievable.

“¢ The Commission's Section 4(i), 47 U S.C § 154 (i) ority
provides it wth anPIe ability to apply a two year gygpu{e
of limtation to all Section 255 actions. .o U 'S, v
Sout hwestern Cable Co., 392 U S. 157 (1968). —

47

47 CF. R § 1.718.
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D. The Frive Day Fast Track Process |Is |npracti cal

The Comm ssion should permt 30 days, as opposed to five,
for carriers and manufacturers to respond to conplaints.
Not wi t hstandi ng the Conm ssion's assurances that responses within
the five day tineframe can be informal, given the interests
i nvolved, five days is insufficient.

The Comm ssion's goal in proposing a five day "fast-track"
probl em sol ving phase is to adopt a system which ensures
responsi veness to consuners and the efficient allocation of

resources. *®

Wi le the objectives underlying the fast track
proposal are worthy of pursuit, the nmeans the Conm ssion has
chosen are ill suited.

Gven the current availability of an informal conplaint
process, additional fast track measures are unwarranted. This is
true especially in the absence of docunented proof that the
informal conplaint process is unworkable for Section 255 access
| ssues. In fact, the Notice's discussion of the infornal
conpl aint process presents a favorable view of this process. The
Notice contenplates reliance upon the informal conplaint process
(if resolution is not achieved during the fast track period)

largely due to its efficient and flexible nature.*® The

Comm ssion provides no adequate explanation for why this

8 Notice at ¢ 124.

49 Id. at § 147 (vFor those Section 255 conplaints that are not
resol ved under fast-track procedures, we propose to resolve
nmost under informal, investigative procedures, which we
consider to be nore efficient and flexible than fornal
procedures. ")
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efficient, flexible, pre-existing process is conpletely
I nadequate to resolve Section 255 conplaints.

Moreover, the Notice finds that once a conplaint has noved
fromthe fast track process into the informal conplaint process,
"[gliven the likely conplexity of many Section 255 conplaints, we
propose generally to allow 30 days for a respondent to answer a

conplaint, rather than the ten days provided for in our general

50

pl eadi ng rules." The Conmi ssion provides no rational

expl anation for why these issues become sonmehow nore conplex in
the informal conplaint process than they were initially under the
five day fast track process.

In practice, the access issues underlying Section 255 may
not be capable of quick resolution. To illustrate,
notwithstanding a carrier's attenpt to provide access training to
its agents -- which frequently are large, discount retail stores
with many staffers (often part-time), high turnover, and
incentives (i.e., commssions in lieu of wages) to close a sale
quickly -- a nobile custoner with access needs may not be
properly accommodated by a retail store. [If the Comni ssion were
to renmedy this by inposing strict requirenents on the
carrier/agency relationship, it would discourage retai

distribution outlets, services which generally provide public

benefits.Sl

°%  gee Notice at § 150; see also id. at § 162 (A carrier's or

manuf acturer's defense that accessibility is not readily

achievable is "likely to present formidable difficulties to
all concerned").

°L See infra discussion on indirect retail sales.
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Any process the Conm ssion adopts to enforce Section 255
should be informed by experience. As noted above, the "readily
achievabl e" standard is not easily applied. Adjudications by the
DQJ under the ADA denonstrate that determnations are largely
case-by-case, do not adhere to any strict procedural tine frames,
and can take years to resolve. > Each claim of discrinination
i nvol ves conplex factual issues including whether the proposed
barrier renoval is readily achievable. As a recent consent order
between the DQJ and a commercial facility illustrates, resolution
of these clains is often a lengthy process. A conplaint of
di scrimnation which occurred on May 14, 1994 was investigated by
the DQJ on Decenber 6, 1994 and resolved by a consent order dated
April 15, 1998. Even though this case was resolved by an out of
court agreenment, it |asted several years. °® The duration of the
DoJ's ADA enforcenent efforts denonstrate the inadequacy of the
Conmmi ssion's proposed five-day response time and the need for
flexible enforcement procedures in resolving disability access

I ssues.

>2 DQJ regul ations do not set out an admnistrative process for

enforcenent of the ADA. Rather, the regulations describe
the procedures for Pr|vate suits by individuals and provide
for 1nvestigation of alleged violations of the ADA by the
Attorney Ceneral. see 28 CF.R §§ 36.501-36.508. The
Attorney General may also intervene in a private suit or
commence a civil action against a comercial facility in a
US District Court if issues of general public inportance
exi st.

>>  see United States v. Dover Downs Entertainnent, |nc.

Consent Order, DJ 202-15-7 (April 15, 1998& (requiring

defendant to renove certain architectural barriers from

racetrack where readily achievable and renedy violations of

ADA Standards for Accessible Design).
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This "readily achievable" standard, as applied in Section
255, is necessarily conplex as it requires the weighing of
numerous factors, as well as a determnation of whose duty is
implicated under Section 255. Section 255 obligations nmay
overlap between and anong tel ecommunications carriers and
manuf acturers, and create conplications in determning to whom
the Section 255 duty attaches. For exanple, a potential
subscriber with a disability may go to a major electronics
retailer to purchase mobile services. °* In the Washington D.C
area, some retailers may offer service plans from severa
carriers (between two to four) and w reless phones fromup to
eight separate manufacturers. > |f the potential subscriber
files a conplaint that the phones and/or services were
I naccessible, the issue arises whose Section 255 duty is
inplicated. Merely forwarding the conplaint to all carriers and
manuf acturers does not encourage rapid or beneficial responses.
Anot her potential problemis pre-paid phones -- it is unclear to

whom the Section 255 obligation attaches. ®® This renders the

>4 These practices are in direct contrast to those of major

| ocal exchange carriers and interexchange carriers where the
consumer generally purchases services directly from the

carrier.

> gee CTIA Attachment, "Indirect Wreless Retail Store Survey
-- Washington D.C. Area." In fact, over 50% of CMRS phones
are sold indirectly through retail operations.

56

For exanple, pre-paid phone services can be network-based or
handset - based, thus inplicating potential carrier and/or
manuf acturer obligations. Because the "carrier" providin?
service may not have a systemidentification, pre-paid calls
generally are treated as roamng calls. Thus, it is
possible for different carriers to provide service to a pre-

pahd caller, depending in large part upon where the call is
made.
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